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Background
ASIC has conducted a review of the distribution of life insurance by advisers providing
personal advice to retail clients to understand the life insurance advice consumers are
currently receiving and to identify opportunities to promote advice that is in their best
interests.
ASIC only considered advice on lump sum and income stream products, such as life and
total and permanent disability (TPD) insurance policies and trauma and income
protection policies (excluding group life policies).
This was done by way of:


industry roundtables and a survey of 12 life insurers; and



targeted surveillance of 70 Australian Financial Services (AFS) licensee life
advisers selling a large amount of life insurance. ASIC reviewed 202 random
advice files and included a spread of pre-FOFA and post-FOFA advice.

ASIC rated the advice against the relevant legal obligations in force at the time the
advice was given. ie:


pre-FOFA advice a pass if the advice was appropriate (i.e. it met the then test in
s945A of the Corporations Act).



post-FOFA advice, ASIC applied the new best interests duty (s961B), the
appropriate advice test (s961G) and the client priority rules (s961J), and rated
the advice a pass or a fail. Where there was some doubt as to the final rating,
ASIC gave advisers the benefit of the doubt given the law was new.

As has released its report on its findings and this paper seeks to summarise and
comment on them.
The bad news is the results were not good for life advisers.
The good news is that ASIC clearly acknowledged the value of personal advice which,
as all insurance brokers know, is that it:


is tailored to the client and their relevant personal circumstances;



considers the client’s insurance needs and balances those needs against their
other priorities;



does not rely on generic calculations to reach a sum insured or fail to make
inquiries of the client to test or challenge their assumptions; and



leaves the client in a better position.

The Financial System Inquiry interim report effectively acknowledges the failings of the
current product disclosure regime, in terms of assisting customers in understanding
insurance and other financial products.

The reality is that many consumers, no matter how clearly and concisely insurance
documents are drafted (nirvana) won’t even in this perfect state read or be capable of
understanding them (i.e. consumer literacy issues). In such circumstances personal
advice services are clearly more important than ever.
All insurance insurers and insurance brokers, whether general or life, should read this
report given the valuable information and guidance it contains for conducting a personal
advice business in a professional and compliant manner.
The risk for life insurance brokers is that the exception from the monetary conflicted
remuneration ban will come under scrutiny given the poor results.
From a general insurance broker perspective, whilst a number of the issues are life
specified, some are universal. It is crucial that similar mistakes are not being made or
they too may have their exemption from the conflicted remuneration ban scrutinised.
Forewarned is forearmed.
Industry Trends
ASIC found that life insurance policies are lapsing at high rates and the drivers behind
these high lapse rates include:


product innovation by insurers, such as changing actuarial assumptions at
underwriting or the redesign of key policy features such as definitions and
exclusions, which leads to the repricing of policies;



age-based premium increases affecting affordability; and



incentives for advisers to write new business or rewrite existing business to
increase commission income.

ASIC also found a correlation between high lapse rates and upfront commission models
which was the dominant remuneration arrangement for advisers by a significant margin
i.e. 82% - the other models were hybrid commission, level commission, no commission
and salaried employee.
Advice quality
ASIC found that in its view:


63% of consumers received advice that met the standard for compliance with the
law (Pre FOFA (94 files) 59% pass/Post FOFA (108 files) 67% pass);



37% did not;



the way an adviser was paid (e.g. under an upfront commission model compared
to a hybrid, level or no commission model) had a statistically significant bearing
on the likelihood of their client receiving advice that did not comply with the law.

Of the 202 files there was a 55% pass rate for up front commission models
against 93% under other commission models); and


the impact of adviser conflicts of interest on the quality of life insurance advice is
an industry-wide problem and addressing it will require an industry wide
response given the risk of loss of business any insurer moving first to change
remuneration arrangements would suffer.

For those that failed, ASIC is considering enforcement action or other appropriate
regulatory action.
ASIC identified the following factors that it believes affected the quality of advice:


adviser incentives;



inappropriate scaling of advice;



lack of strategic life insurance advice;



weak rationales for product replacement advice; and



failure to consider the relationship between life insurance and superannuation.

Key warning signs of poor advice identified included:


high clawback rates; and



high volumes of replacement product advice, bundling and upselling.

ASIC found evidence of poor life insurance advice that resulted in considerable
detriment to consumers, including evidence:


that advisers failed to adequately consider their clients’ personal circumstance
and needs, leading to situations where consumers received inferior policy terms,
paid more for cover, had health issues excluded and, in some cases, had claims
denied where they previously had cover; and



of unnecessary or excessive switching of clients between policies to maximise
commission income, with a failure to consider or recommend insurance that
reasonably correlated to clients’ personal circumstances or objectives.



Of poor documentation which did not show the basis of advice given.

ASIC Recommendations
ASIC made a number of high level recommendations for insurers and advisers.
ASIC Recommendation to insurers
Insurers should:


address misaligned incentives in their distribution channels;



address lapse rates on an industry-wide and insurer-by-insurer basis (e.g. by
considering measures to encourage product retention); and



review their remuneration arrangements to ensure that they support good-quality
outcomes for consumers and better manage the conflicts of interest within those
arrangements.

Recommendation to AFS licensees (advisers)
None of these should come as a shock to a professional adviser.
AFS licensees/advisers should, at a high level:


ensure that remuneration structures support good-quality advice that prioritises
the needs of the client;



review their business models to provide incentives for strategic life insurance
advice;



review the training and competency of advisers giving life insurance advice; and



increase their monitoring and supervision of advisers with a view to building
‘warning signs’ into file reviews and create incentives to reward quality, compliant
advice.

To reduce the risk that upfront commission remuneration arrangements may cause the
AFS licensee’s business to give advice that does not comply with the law, ASIC
recommends that the AFS licensee needs to actively manage the risks and consider:


declining to provide advice if they cannot do so in compliance with the best
interests duty and related obligations;



structuring remuneration arrangements so they receive some remuneration from
clients for advice where there is no product sale;



structuring remuneration arrangements to minimise the effect of conflicts of
interest and create financial incentives for advisers to meet compliance
obligations;



ensuring they provide appropriate levels of training to improve adviser
competence; and



performing regular file audits.

ASIC proposes to engage with AFS licensees, advisers and their professional
associations about the issues they need to consider in giving compliant life insurance
advice.
Valuable ASIC Guidance and tips
The report includes a great deal of useful information for advisers that should not be
ignored. Statistics about the life insurance market and adviser review and performance
are of great interest.
ASIC has also included



case Studies;



a list of some warning signs of poor advice table included below; and



a checklist of issues to consider when giving life insurance advice
included below.

In conclusion, the report should be compulsory reading for any insurance adviser given
the value that can be obtained from it from a compliance and business perspective.

Life insurance advice checklist in the report
ASIC recommends reading the checklist alongside ASIC’s guidance in RG 175.

