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I
t’s taken sifting through truckloads of information for about half a
year to find out, but the results were worth waiting for. Not sur-
prisingly, NIBA was delighted to learn that ASIC’s inquiry into
broker remuneration in Australia cleared brokers of misconduct of
the kind uncovered in the US insurance industry. When ASIC an-
nounced its campaign to examine remuneration practices between

brokers and insurers it stated that “most importantly we want to con-
firm that brokers are properly managing conflicts of interest of their
clients”.

Using its compulsory powers to obtain statements and documents,
ASIC selected a mix of fifteen brokers and nine insurers to provide in-
formation about their operations over an 18 month period ending
December 2004.

The result was that ASIC found no systemic breaches of legislation
or the need for any enforcement action.

The ASIC report stated: “None of the responses indicated that con-
tingent or other preferential remuneration had influenced advice or
resulted in inappropriate advice.”

But in the very few cases where procedural deficiencies were iden-
tified, they were not judged serious enough to warrant enforcement
action by ASIC.

This report reinforces what NIBA has been saying since last
November, when the Spitzer inquiries in the United States first began
– that Australian brokers are very tightly regulated and professional in
their dealings with clients and insurers.

ASIC’s inquiry has found no instances of bid-rigging in the
Australian insurance industry, and in those few instances where “con-
tingent commissions” and rebates did exist in some form, their impact
on brokers’ overall earnings were immaterial.

The results are important to NIBA because adverse findings could
have significantly changed the traditional way insurance brokers have
been remunerated. We can now move forward and work with ASIC to
more clearly define the transparency guidelines relating to remunera-
tion.

It’s imperative that the industry continues to get it right. Brokers
believe the interests of their clients are paramount, and we’ll be
working with ASIC to reinforce this across the industry. 

The management of conflicts of interest, a topic NIBA will con-
tinue to promote vigorously, brings the issue of self-determination into
the everyday decision-making of brokers. 

It’s worth repeating that the basic requirements of a conflict of in-
terest policy are to control, disclose and avoid conflicts of interest. And
ASIC expects to see robust arrangements in place.

Australian brokers have perhaps led the world in adopting formal
policies about having adequate arrangements to manage conflicts of
interest, including having written procedures and keeping records of
how they are managed. 

Brokers will need to continue to look at this issue in an objective
and constructive way. 

Put simply, any circumstance where the interests of your clients are
inconsistent of your own, brokers must provide clear, concise and 
effective disclosure so that clients can make their own informed deci-

AT LAST: NO BREACHES
FOUND IN ASIC PROBE
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sions about how the conflict may affect the
services you are providing.

Be succinct. Brokers should never take
the view that you provide as little information
as possible because disclosing possible con-
flicts reduces the possibility of damaging
criticism that the client’s interests are not
paramount. 

Despite the fact that the ASIC report
found no significant problems the findings
are nonetheless a warning call to an industry
which is often an easy mark for its critics. 

We’ve already seen one or two oppor-
tunists keen to capitalise on the supposed
“wrongdoings” of brokers before the find-
ings were even released. And it doesn’t take
much criticism, unwarranted or not, to the
harm a broker’s business or damage the
hard-won reputation of the insurance
broking industry.

Brokers everywhere should be taking this
matter seriously. Depending on the size and
nature of the business, proper procedures
dealing with potential conflicts should be
documented in a manual and linked to in-
house compliance and review policies. 

ASIC has said that it will continue to po-
lice these issues and will take into account the
Federal Government’s refinements paper as
to the adequacy of disclosure.

NIBA has supported the 25 proposals re-
leased in the government’s FSR refinements
proposal paper because we want to help re-
duce the level of complexity and confusion in
the documentation that clients receive. 

The proposals need to be further refined
and developed. Again, NIBA is keen to work
with ASIC to ensure they reflect equally on
brokers, insurers and the buyers of insur-
ance. We should all, obviously, be working
toward a common goal

Finally, there is another initiative that will
go beyond the wash of legal requirements.
And it will further enhance the standards of
good practice and service to be expected of
insurance brokers. 

Right now NIBA is updating the
Insurance Brokers Code of Practice to rein-
force the fact that insurance-buyers in
Australia are the best protected in the world.
A draft will be released shortly in consulta-
tion with all key stakeholders. 

When finalised and approved, it’s NIBA’s
intention that every broker bound by the pro-
visions of the code will be honour bound to
offer the highest level of insurance advice es-
sential to business and community life. ■

J
ust five years ago the cover of Insurance & Risk
Professional recorded the chilling news that insurance
premiums were going through the roof. The 1990 June

renewals were “the toughest since the late 1980s”. 
There was much talk about how younger brokers would

cope with rising rates, because they had never experienced
a hard market. 

It’s worth reflecting that the past five years have indeed
been an education. Brokers are now much more adept at
finding appropriate cover from a wider range of risk-
transfer options. Their skills at analysing the risk and
presenting it to underwriters are now better developed.
Slips containing the bare details of a risk are no longer ac-
ceptable. Devising innovative solutions – even where it can

mean the client self-insuring part of the risk – is now common. Alternative risk transfer
is not just a slightly scary concept.

The editorial in our August 2000 edition also said the new era of less choice and
tougher terms probably meant “a permanent farewell to the ultra-soft market of the
1990s”. You have to hope that is still true. No one – insurer, broker or client – benefits
from insurance premiums at giveaway prices.

T
he August 2000 editorial also called on New Zealand brokers – at that time still split
into two distinct trade associations – to heed what was happening in the world and
vote at their conference the next month to unite under one banner. It added:
“The Clark Government, which has already demonstrated its interventionist inclina-

tions, is likely to come under pressure at some point in the future to follow the global
trend to financial services reform.” 

We were right on that point, at least. Five years later the Clark Government is indeed
taking ts first tentative steps towards financial services regulation – although as our article
on page 36 reveals, it’s still a couple of years away. 

Back in 2000, the small New Zealand brokers voted against unity, and it took a while
before they tried again. In fact, they’ll be meeting in Christchurch next month under the
united IBANZ banner for the first time. Better late than never.   

R
eform of tort law hasn’t been easy, and you have to be concerned at the lofty heights
from which the legal fraternity can gain support in their campaign to see the reforms
undone. When High Court judges and state chief justices start muttering about going

too far, it’s a worry. We have included in this issue an opinion piece by Tom Goudcamp,
a leading plaintiff lawyer, in an attempt to illustrate just what the lawyers are concerned
about.

For this writer’s part, it’s fascinating to see how the lawyers appear unable to grasp the
concept that overall profit has little to do with the performance of one class of insurance. 

T
he Federal Government obviously doesn’t see the issue of direct offshore foreign in-
surers as one that needs swift remedial action. These insurers are, for the most part,
an important alternative source of cover for brokers and underwriting agents.

Ebsworth & Ebsworth partner Ann Newbrun, who has researched the subject extensively,
makes the point in her article on page 70 that the number of suspect foreign insurers
doing business in Australia is relatively low. But they exist nonetheless, and brokers
should carefully research the background of any direct offshore foreign insurer before
placing a client’s business there. 

Terry McMullan

Keith Stern
Lloyd’s Australia Limited
Suite 2, Level 21 Angel Place
123 Pitt Street
Sydney NSW 2000

Telephone: 02 9223 1433
Fax: 02 9223 1466

Rosebowl Investments Pty Ltd
Wentworth Underwriting Agency

Lloyd’s, Omega Underwriting Holdings PLC, Omega Underwriting Agents Ltd Lloyd’s

syndicate number 0958 (“Omega”) wish to advise brokers that the above named

organisations do not hold and have not held any authority from underwriters at Lloyd’s

to bind insurance or issue insurance documentation on Lloyd’s or Omega’s behalf. Any

party holding alleged authority to bind insurance on behalf of Lloyd’s/Omega is advised

to cease binding business and contact Keith Stern at Lloyd’s Australia.
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