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Submission of the National Insurance Brokers Association of Australia (NIBA) on the National Finance Broking Scheme Consultation Package

The National Insurance Brokers Association of Australia (NIBA) is the voice of the insurance broking industry in Australia. NIBA represents 300 member firms and 2000 individual Qualified Practising Insurance Brokers. NIBA members handle approximately 90% of premiums transacted by all insurance brokers nationally.
Executive Summary

NIBA is of the view that this regime is better placed within the Corporations Act 2001 (Cth) and subject to a single regulator (ASIC) rather than the current State based approach involving different licensing processes and regulators in each State.

NIBA also believes clarification is required on the scope of the regime. 

It appears that it does not intend to catch persons not acting on behalf of the customer in relation to the securing of credit which NIBA supports. This should be clarified however.

It appears to catch persons acting for the customer who play an extremely limited role that does not involve the provision of personal advice (ie advice given based on a consideration of the client's needs or where this is understood to be the case by the client).

NIBA believes the intent was not to catch the following type of persons who provide no personal advice to customers eg:

· mere referrers;

· mere arrangers; and

· persons who provide general advice only.

Such persons are not those that have created the issues that have led to this proposed legislation ie those providing inappropriate personal advice.

If the above types of person are caught, this will have an adverse effect on NIBA insurance broker members, particularly those involved in the provision of these services in relation to premium funding.

If caught by the legislation, it is likely insurance brokers will cease acting in such capacities given the cost and compliance burdens imposed under the legislation when compared with the limited role the insurance broker plays. If they were to continue to act as they currently do, they would be forced by the legislation to provide a personal advice service that their clients will not want or wish to pay for.

NIBA also notes that under the Uniform Consumer Credit Code an exemption from the definition of credit is provided in relation to instalment premiums payable under insurance policies. This has not been replicated and to catch such arrangements would have a significant adverse effect on insurance brokers and customers.

NIBA is happy to provide further details or assistance and sets out below its more detailed submission on the above issues.

Should the regime be covered under the Corporations Act?

Given a licensing regime already exists on a consistent national basis under the Corporations Act, with ASIC as the single regulator, NIBA believes it would be simpler to have the proposed finance broker regime incorporated in that legislation.

Different licensing requirements and Regulators in each State will clearly be cumbersome to manage from a compliance perspective and cost inefficient when compared with a Corporations Act model.

Clarification that only persons acting on behalf of the insured are caught
NIBA does not believe that any person that is not acting on behalf of the customer in providing any referral, arranging or non personal advice service should be caught. 

The definitions don't expressly state that this is the case. The closest attempt is in s5(2) "Meaning of expressions relating to finance broking" where is refers to the caught services being provided "for the purpose of securing credit for the consumer". [our italics].
NIBA believes clarification is required to avoid potential confusion.

Only persons providing personal advice or giving the impression that this is the case should be caught

In this submission we refer to personal advice and general advice in the same way they are used in the Corporations Act for financial products. General advice is essentially "a recommendation or a statement of opinion, or a report of either of those things that is, or could reasonably be regarded as being, intended to influence a person or persons in making a decision about a particular financial product or class of financial products, or an interest in a particular financial product or class of financial products. (section 766B(1)).

Personal advice is the advice (as defined above) that is given to a person in circumstances where the provider of the advice has considered one or more of the objectives, financial situation and needs of the person, or a reasonable person might expect the provider to have considered those matters (section 766B(3)).

NIBA is of the view that persons playing a limited role for the customer where no personal advice is provided should not be caught eg:

· persons who merely refer a person to a credit provider without the provision of any advice as to whether the credit providers products are appropriate for the person's needs or not;

· a person who plays a role in the arrangement of credit by the completion of documentation for the customer to assist the customer in applying for credit with the credit provider but provide no advice on whether the credit products are appropriate for the customer's needs;

· persons who provide general advice but not personal advice on whether the product is appropriate for the customer's needs.
NIBA's specific concern arises in relation to the arrangement of premium funding by its members.  

Typically, insurance brokers act on behalf of insureds acquiring insurance products.  Often, the insurer will not offer an ability for the insured to pay the premium by way of instalment.  

In cases where an annual premium payment is required up front, many insureds cannot afford to pay and insurance brokers will typically assist their client by either:

· referring them to a premium funder who can provide credit (without providing personal advice); or 

· arrange for an application to be completed by the client for one or more premium funders and play no further role (without providing personal advice).

The premium funder will then directly enter into an agreement with the customer and the customer makes its decision based on the information provided by the premium funder, not any advice provided by the insurance broker.  

On entry into the premium funding contract the premium funder will advance the relevant insurance premium payment to the insurer or insurance broker on behalf of the insured and has certain rights to receive refund of any premium on cancellation of the policy and an ability to cancel a policy in certain circumstances.

The Consultation paper on page 3 states that "the legislation seeks to ensure that only reputable, skilled brokers transact with consumers to obtain credit that suits their purposes and that they can afford".  [Our italics].

The intent is clearly to stop people providing inappropriate personal advice to consumers based on no real consideration of their needs. 

It is not in NIBA's view intended to (and should not) catch persons providing a general advice or no advice service as these are not the forms of conduct that are subject to the concerns which give rise to the need for this legislation.

If such persons are caught, the legislation will in effect force such persons to:

· cease acting in any capacity for the client and would require significant changes in procedures and documentation at significant cost for no consumer benefit; or

· provide personal advice services when this is not something, especially in the premium funding context that a customer wants or would be willing to pay for.

This would not in NIBA's view be a good result for consumers or the insurance broking or premium funding industry, which already operates at low margins. 

Provided consumers are clearly warned of the limited no personal advice service provided in relation to the credit and the limited service is in fact provided, a person should not be subject to this legislation and its requirements.

NIBA notes that under the Insurance Brokers Code of Practice which is independently monitored and administered by Insurance Brokers Disputes Ltd, insurance brokers providing premium funding services are required to inform the client of the role they will be performing and their method of remuneration for those services.

Instalment premium arrangements

When an insurer makes instalment premium available to an insured they are in most cases offering to allow the insured to pay the premium due and owing upon entering into the contract of insurance over 7 or more monthly payments made over the course of the period of insurance, i.e. the insurer is providing the services (the insurance) on the basis that the payment of the premium is deferred so that it is payable over 7 or more instalments.

NIBA notes that under the Uniform Consumer Credit Code an exemption is provided from the definition of credit in relation to instalment premiums payable under insurance policies. 

NIBA queries why no similar exemption is included under this regime and whether the view is that an insurance policy which provides for payment by instalments is something that is intended to be caught. 

If it is the intent, NIBA opposes such an approach as there would be significant adverse implications for insurance brokers and clients. In effect brokers would be forced to give personal advice on the credit component of the policy even if they are not providing the insured with a personal advice service in relation to the policy itself and the additional compliance costs of the new regime would be passed onto the client for no added benefit.

I can be contacted directly on 9459 4305. 

Yours sincerely
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